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ROBERT STEWART, Eſq; of St Ford, and JOHN 


_ GREIG, his Tenant i in Hay's Mill, 


T O 


The PETITION of WII LIAN fm. Tenant of the 


Lands of Cruivie. 


to be liable to no obj ction. 


From the intake, as it is called, on the weſt or upper ſide of the 
grounds for more tuan a quarter of a mile, che mill-lead 1a queition 


oY 


ANSWERS 


N the plan annexed to the petition, the depth and dimenſions 
of the mill-lead, and of the different drains, are accurately 
enough ſtated. But it is fo far defective, as it does not diſ- 
tinguiſh the ſeveral properties contiguous to the mill- lead; 
and it repreſent. the different places merely as they now are, with 
out attending to the progreſſive alterations which they have lat- .. 
undergone, When thoſe circumſtances are fully under the view 
of the Court, the interlocutors of the Lord Ordinary will * 


863 5 
runs between the lands of Kinneir, latety elonging to Mr Mac- 
donald, on the north, and thoſe of Cruivie, belonging to Mr An- 
ſtruther, and poſſeſſed by the petitioner, on the ſouth. 

Farther down, on the north, are the lands of St Ford, belong- 
ing to the reſpondent, and on the ſouth the lands continue to be- 
long to Mr Anſtruther, till within a very ſhort ſpace of Hav's 
Mill, nearly, it is thought, oppoſite to N q. on the engraved 
plan, where the reſpondent, Mr Stewart, has the property on both 
ſides of the mill lead. But this is a very ſmall angle; and imme- 
diately after paſſing the Mill, Mr Anſtruther's lands of Cruivie a- 
gain reach the nul]l-lead on the ſouth. 

The whole grounds thus deſcribed are naturally very much up- 
on a level, the fall, as appears from the ſurveyor's notes on the 
engraved plan, being juſt ſufficient to make the water deſcend ; 
and the mill-lead, ſo far as can be diſcovered, has remained 1n its 
preſent ſituation for many centuries. 


Drain made by About the year 1722, Robert Edie, who was tenant in the 
Robert Edie in lands of Cruivie, made what was called the land ant, running in 
e the ſame line with what is now called the main drain. Indeed the 
latter is juſt an extenſion of the former, both in wideneſs and 
depth. Robert Edie's view was, partly to prevent the water 
which deſcended from the higher grounds on the ſouth from over- 
flowing his meadow at Cruivie, and partly to receive the water 
from three croſs ditches, which were at the lame time made by 
him. 
This land ſtank, as it was les. was very narrow, in ſome 
places a perſon could eaſily ſtep over it; and its depth was alſo in- 
conſiderable, inſomuch that, from a natural riſing of the ground, 
nearly where the fourth croſs ditch from the weſtward now 1s, 
hardly any water could paſs by it from the higher parts of Cruivie 
15 Inch down to the lower grounds. 
„ 1 The croſs ditches made by Robert Edie were in the ſame line 
>» | with the three marked on the plan as neareſt the intake, but 
they were very inconſiderable both in depth and wideneſs, 
being intended, as much as poſſible, to prevent the water in ordi- 
nary ſeaſons from covering the higher parts of Cruivie Inch; and 
to prevent any danger to the mill-lead, the moſt ſolid part of the 
ground was choſen for the purpoſe. Great care too was taken to 
revent any Communication between the water at the intake and 
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e land-ſtank, a conſiderable ſpace being lett between the two.” 
Theſe 
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1 
Theſe circumſtances are altogether omitted in hs petition. 
It is in evidence, and the petitioner lays great ſtreſs upon it, that 
after thoſe croſs ditches were dug by Robert Edie, ſome breach- 


es were made from time to time in the margin of the mill-lead, 
=_y where the croſs ditches were. But it will be obſerved, that 


—— — 


Cruivic che er the upper end of it, it naturally ſubſided, as ſoon as 
the flood which occaſioned 1t was over, and run as before in its 
accuſtomed channel; and at no period did the water entirely leave 
the channel of the mill-lead itſelf. Indeed the thing was impol- 
fible, from the circumſtances which have been already ſtared. 
Accordingly your Lordſhips have ſeen, from the evidence quo- 
ted by the petitioner, that the breaches in Robert Edie's time were 
eaſily repaired ;—ſometimes by the miller himſelf, and at other 
times Robert Ba. and after him his ſon, gave fome aſſiſtance, 
partly out of good neighbourhood, and partly to keep the water Robert Edie, j p. 3. 
off their grounds ;* and no diſpute either did or could reaſon-© 
ably anſe between them and the tenants of the mill. 
On this footing matters remained till about the year 1782, 
the lands of Cruivie being all the while poſſeſſed by Robert Edie, 
already mentioned, and his fon, who has been examined as a 
witneſs in the preſent queſtion. 
Mr Anſtruther became proprietor of the lands of Craivie in Nrains made by 
the year 1782. Being deſirous to drain Cruivie Inch, he appli- Mr mga <p * 
ed - the reſpondent John Greig, for the purpoſe of buying the T0, POOR NY 
right of the mill-lead itſelf; without which, he foreſaw he could 
do nothing effectually. At this time, Captain Duncan, late of 
Craigton, was proprietor of St Ford, who did not chuſe to part 
with the mill. And in this manner the treaty became unſucceſs- 
=: 
Being diſappointed in this attempt, Mr Anſtruther endeavour- 
ed to drain his lands of Cruivie, as far as it was poſſible for him 
to do, without affecting the intereſts of the proprietor, or tenant 
of the mill. And your Lordſhips will carefully attend to Mr An- 
ſtruther's proceedings, which are altogether omitted in the peti- 
tion; becauſe the contraſt between them and the petitioner's 
operations muſt at once ſatisfy your Lordſhips, how raſhly and 


— ly the petitioner has acted. ——.— 
5 5 5 Mr 


64 
Mr Anſtruther began with altering what was called the land 


ſtank, which, at the time of his purchaſe, could neither effec- 
-tually diſcharge the whole water coming from the higher grounds 


on the ſouth, nor that which collected itſelf within Cruivie Inch. 


He therefore made it in many places from eight to nine feet 5 
deep, and the breadth was, in ſome places, enlarged to twelve 


feet, ſo that the water collected in thoſe grounds deſcended rea- 


dily to the mill-lead, which it joined a little below the mill. 
Mr Anſtruther alſo dug other two croſs-ditches, being the 
fourth and fifth from the 3 - but he was careful, that theſe 


ditches ſhould not, in any place, approach too near the mill-lead, 


and that they Thould alſo be dug where the ground was moſt ſo- 


lid, ſo as to ee any danger from a communication between 


them and the mill-lead. 


It is ſaid, that thoſe proceedings met with no interruption, 
either from the proprietor of St Ford, or from his tenant in 
the mill. And the fact is undoubtedly true, but the reaſon 


of it is obvious.— While the mill-lead was allowed to remain in 


its original ſtate, neither the proprietor, nor the tenant in the 
mill, had any title to enquire what the neighbouring proprietors 


were doing, for draining their own lands; and if the petitioner 


had only followed Mr Anſtruther' 8 example, the preſent queſtion 


would not have occurred. 


It may alſo be obſerved, that after Mr Anſtruther had com- 


pleted his operations on the land-ſtank, and upon the crofs 


ditches, he began to make another ditch, parallel to the mill- 
lead, but at a conſiderable diſtance from it. But, after making 


_ Dime progreſs, being afraid of making a communication between 


Drains made by 
the petitioner, Wil 
liam Heron. 


: 1 Walker. 
p. 29. C, H. 


the mill-lead and the croſs ditches, he deſiſted. The remains of this 


ditch are marked on the engraved plan. It is called. | Mr An- 
« {truther's old ditch.” 


The petitioner, William Heron, became Mr Auttrather's te- 
nant in 1787. His firſt itep was to make the land- ſtank both 
wider and deeper than Mr Anſtruther had done; and this he 


dignified with the name of the main drain. He then widen- 


ed and deepened the croſs ditches, which communicated with 
the main drain. In general, as appears from the engraved plan, 
their depth was from Yhree to four feet, and as the depth of the 
niill-lead irfelf is never more than 7hree feet, and in molt places 


not note than 2 N and in ſome places not more than en 
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inches deep, it will readily occur, that if any communication 


took place between the mill-lead and the croſs ditches, the whole 
water from the former, inſtead of ſerving the purpoſes of the 
mill, would be carried away from it 'by the croſs ditches to the 
main drain, which, as your Lordſhips will ſee from the engra- 


__ fel. 


Theſe operations, therefore, were in their own nature attend- 
ed with great riſk ;. and although the petitioner now affects to 


ſay, that he proceeded without any apprehenſion of the conſe- 


quences ; it is proved, that John Mack, one of the tenants of St 
Ford, as well as the reſpondent John Greip, informed him, that 


he would do irreparable miſchief, both to the lands s of _Cruivie, 
and to the mill -lead. | — —-— 


Not ſatisfied, however, with dhe operations, the petitioner 
undertook to do a thing attended with ſtill more danger. This 
was to make another ditch parallel to the mill - lead, beginning at 
the intake, and proceeding downwards as far as Cruivie Inch ex- 
tends. This parallel, or ſide ditch, as it is called, is in general 
only ſeven or eight feet from the mill- lead; and the croſs-ditch- 
es were ſo lengthened, as to communicate with it. And in this 
way, your Lordſhips ſee nothing was left to prevent the water of 
the mill- lead from going into the croſs ditches, but a column 
of eartfi iin ſome places only about ſeven feet broad. Even if 
this had been ſolid, it is evident, that it would not have been 
ſufficient for reſiſting the body of water which run in the mill- 

lead, in times of flood. But the nature of the ground, which 


was quite a marſh or bog, rendered it no enden atall. It 


is in evidence, that when the people were at work in making 


the ſide ditch, they were obliged to ſtand upon boards or planks, 
as the ground would not bear their weight; and the ſtuff or 
mud below the ſurface was collected with cleeks or hanks, as 


they are called, being too ſoft to be moved with the ſpade. 
1 Edie anch That the ground where the lead runs, 


© and where the new ditch 1s caſt for a conſiderable ſpace on both 


ved plan, terminates at a place conſiderably below the mill 1 it- 


Proof, p. "5 


© ſides of the head of the croſs ditch, was ſuch a ſwamp or bog 


* before the ditch was caſt, that it would icarcely carry a man 

upon it. 
James Walker, after viſiting the ſubjects, depones, That he 
tried the depch of the wamp, or marthy ground, with his ſtaft, 1 Fra 
* the 
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Proof, p. 7. A. 
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* the bottom of che ditch, by putting down its whole length; bot 
could not find the bottom.“ 

John Mack * depones, That in caſting faid ditch, (meaning 
the fide ditch), in the ſwampy ground, the people ſtood upon 
deals, or ſome ſuch thing, as the ground would not bear them; 


© and he ſaw them alſo drawing the moſs or mud to them, with 
© hanks or cleeks in making the ditch : That the firſt time the 


* deponent ſaw them caſting the ſaid ditch in that ſwamp, he told 
them, that he was certain they would play miſchief, as they 
* would carry or divert the water from the mill-lead.” 

Robert Laing, who was employed, with ſeveral other perſons, 
to caſt the fide ditch, depones, * That when the deponent and 
« Crombie were employed at caſting at ſaid piece of the ditch, 


the purſuer John Greig came to them, when the defender was 


. 


© with them: That the ſaid John Greig-ſeemed to be in a paſſion; 


but the deponent does not recollect what he ſaid, only he ſeem- 


ed to be very much diſſatisfied about the caſting of the ditch. “ 
Robert Edie, who had been ſo long a tenant in Cruivie, alfo 


© depones, That if he had known the defender's intention to 
© make the ſaid new or fide ditch, he would have adviſed him 
© againſt it, on account of the danger of taking away the water 


from the mill-lead.' 
This fide ditch was completed in ſummer 1791, and as ſoon as 


che wet ſeaſon began, the water forced its way from the mill- 


lead, at a place nearly oppoſite the fourth croſs ditch. After un- 


dermining the fide ditch, it carried away the ſkin or ſurface; and 
from thence, after occaſioning a breach fifty-nine feet wide, as ap- 


pears from the engraved plan, it went in an angular direction into 
the fourth croſs ditch, and immediately almoſt the whole water in 
the mill-lead, inſtead of purſuing its ordinary courſe, found its 
way by the croſs ditch to the main drain, ſo as to deprive the 
miller of the opportunity of accommodating, either thoſe who 


were thirled to the mill, or his general cuſtomers. 


In the pecition it Cons to be doubted, Whether thoſe miſchiefo 0 


vere occaſioned by the petitioner's operations. But there is real 


evidence to the contrary, all the witneſſes having deponed, that 
until the ſide ditch was made, no breach ever happened in the 


ſame place. The witneſſes alſo ſwear poſitively, that unleſs thoſe 


ditches had been made, the breach never could have happened. 
8 Roben 


(7.3 
Robert Edie, after deſcribing the fituation of the new ditches, 
and the nature of the breach in 1792, depones, That when the Proof, p. 2. C, Di 
© deponent was in Cruivie, there was no croſs ditch at that 
place, and when a ſpate came, the ſkin or ſurface of that 
ſwampy-ground roſe to a certain height with the water, and 
then the water run over the whole of the Cruivie Inch land; 
but there never was any breach in the lead-brae near the place 
where the preſent breach has happened. " And again, he de- — p. 2. P. G. 
pones, That it is by means of the new ditch being caſt, and 
getting a communication with the croſs ditch, that the water 
is diverted from the mill- lead. . 
John Mack depones, That by means of the new diech being —— p. 8. C, o. 
caſt, and getting communication to the croſs ditch, the water is 
n diverted from the lead. Depones, That unleſs there had been 
© ditches there the breach would not have happened; but the wa- 
ter would run over the head of the brae. . 
James Walker * depones, That unlefs the croſs ditch and new — p. 6. B. 
Gitch had been caſt, he thinks that the breach could not have hap- 
© pened, as the water could not have got vent.” And he farther de- 
© pones, That in his opinion the breach in queſtion has been oc- 
caſioned by the water coming from the lead below the ground 
0 on the ſide of it, owing to the water from the lead running a- 
way the thin mud below the ſurface, by which the {Kin or ſur- 
6 «7 would fall down, and be carried off.” 
When this breach happened, it is ſaid in the petition, © That 
© from the ſame feeling which had actuated the former te- 
© nants of Crvivie Inch, the petitioner ſent his fervants to re- 
© pair it.“ But this is a very inaccurate repreſentation of the 
fact. The object of the former tenants, was to prevent the 
water from overflowing their lands. But, after the main drain, 
and the croſs and fide ditches were fo deepened, as to be lower 
than the channel of the mill-lead, the petitioner, inſtead of 
aſſiſting ro repair the breach, would have kept it open, it the 
2 ing of his lands had been the only object ; becauſe, by doing 
S would have completely drained his own ad BH; 
3 although this would have been accompanied With 
the total annihilation of the mill. The petit oner's induce- 
ment was, if poli: le, to prevent a complaint to the Sheriff, 
which was then threatened ; and, therefore, inſtead of ſending a 
ſervant or two to ailiſt me tenant of Hay's mill in repairing the 
breach, his lel vants, with his whole hories and Carts, and ſeveral 
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vther perſons, were employed i in that work, although to little « or 


no purpoſe. 


Proof, p. 24. A, B. William Greig, A ſervant of the petitioner's, mentions the 2 


dual operation of the water, which appears firſt to have commu- 
nicated with the fide-dirch below the ſurface, and then to have 
carried away the margin of the lead alrogether ; and depones, 
© That after the breach happened, the deponent was employed by 
© the defender ſome days, one day at a time, in endeavouring to 
© repair ſaid breach, along with the defender's brother, and ſome 
© other people, who, the deponent thinks, were employed by the 


defender: That John Greig, miller, was alſo there r 
© ſoine days; but he does not know whether he came on his ma- 


* ſter's account or no: That the firſt time the deponent was at 
© ſaid work, they got the water ſtopped ; but, at this time, the ſur- 
_ n was unbroke : That when the deponent was afterwards em- 

* ployed in endeavouring to repair ſaid breach, after the ſurface was 
robe, he, and the others employed, were nat able to ſtop the 


water from leaving the lead, it having come out below what 


© they had replaced ; and they left it in that way : That two of 
© his maſter's carts were employed one day, from after breakfaſt 


* © till near evening, having two people to fill. and two to drive, | _ 


driving materials for repairing the ſaid breach.“ 
After the petitioner's attempts to remedy the breach had proved 


unſucceſsful, the Sheriff authoriſed the reſpondents to employ 


people for that purpoſe but the reſult was the ſame as before. 


—5. 26 G, H. Andrew Crammond ' depones, That he was employed ſome 


P+ 27. * B 


time laſt winter, by the purſuer John Greig, in attempting to 
repair the breach in diſpute; ; and he was at that time told by 
John Greig's miller, that his maſter had got the Sheriffs war- 
rant for doing ſo. Depones, That beſides the deponent, there 
were four people employed at making ſaid repair: That they 
began in the morning to prepare materials for it; and ſome 


nued in endeavouring to repair it for the whole day; and they he 


did not get their dinner till after they came to John Greig's in 
the gloming : That they did not let Fe water out at the intake 
before they began to repair : That, by dinner-time that day, 
they had repaired the breach ſo much as made the mill go: That 
they could not find a foundation to ere any thing upon in the 
$ breach, as | the water was coming out ſo rapidly at the W 
hat 


4 
C. 
c 
c 
c 
c 
time after breakfaſt they went to the breach, where they conti- 
£c 
- 
0 
* 
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LEY 

That he, and the others employed, were not able to repair the 
breach altogether, as a quantity of water always continued to 
boil up from the bottom of the breach behind them, which 

* they did not try to find out from whence it came; nor did 
"0 oy, attempt to ſtop it, having only endeavoured to fil up the 

C ap. 

Robert Mitchell, miller to the reſpondent John Greig, de- Proof, p. 14. A. B. 
pones, That he remembers, about Martinmas, of the defender© 
and his ſervants endeavouring to repair the preſent breach: 
That the deponent aſſiſted them part of two days; but did ſo 
of his own accord, and was not deſired by his: maſter. De- 
pones, That he nmcinbers of his maſter, John Greig, inform- 
ing him during laſt winter, that he had got the Sheriff's war- 
rant for repairing ſaid breach: That the deponent has been re— 
pairing at ſaid breach ſeven different days ſince that time, and 
two of ſaid days he was at it the whole day: That Robert Coutt, 
the lead-driver, was alſo employed at ſaid work all theſe times, 
beſides others; and his maſter's two ſons were alſo ſometimes 
employed.” 2 
Alexander Watſon, day-labourer, © depones, That he was em- — p. 13. C. P. 
ployed ſome time laſt winter by the purſuer, John Greig, along 
with Andrew Crombie, a preceding witneſs for the defender, 
and others, in attempting to repair the breach in diſpute : That 
beſides the deponent, there were four people employed in ma- 
king the repair: Tliat they began in the morning to prepare 
materials for it; and ſome time aiter breakfaſt they went to the 
breach, and continued thereat till about ſunſet, when they came 

to John Greig's to their dinner: That they did not complete 
the repair ſo as to keep the whole water in the mill-lead, as a 
quantity of water always continued to boil up in the breach : 
and before they left it the water was running over the top of 
© the repair.” - 

Atter all, it was found neceſſary to call in the aViftance of 

a perſon ſkilled in ſuch works, who, with ſeven or eight 
men, and the petitioner's ſervants and carts, were e 
to tranſport earth and clay to make up the bank on the ſouth 
ſide of the mill-lead; and this was incloſed by fir planks of 
ten or twelve feet long ſet on cog, and covered with earth and 
feals. Nevertheleſs, The reme is far from a from being complete as 
it is almoſt impoſlible, fro: from e ſoft and ſpoz and ſpongy nature of * 
— — _ — — — cars ner m—_—y — _ Oil " 
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ſoil, to prevent a communication between the mill-lead and the 
ditches made by the petitioner. 
The Sheriff, after viſiting the ſubjefs, found, That the breach 


made in che mill- lead belonging to the ſaid Robert Stewart, and 


© poſſeſſed by the ſaid John Greig, was occafioned by the ditch 
* caſt by the ſaid William Heron on the ſouth fide of the ſaid 


© mill-lead ; and that the ſaid Robert Stewart and John Greig 
_ © have ſuſtained damage thereby,” &c. 


The petitioner contended, that he had done no more than hs 
was authoriſed to do for the i improvement of his farm; and that, 


as Mr Anſtruther, his landlord, approved of his proceedings, it 


would be proper to make him a party; and this was ordered by 


the Sheriff. 


Mr Anſtruther accordingly was cited, and gave in a paper, 
ſtating, That he did not conſider himſelf as at all intereſted in 


William Heron's (the petitioner 's) operations, by which damage 
Har been done to Mr Stewart's mill, &c. as theſe were carried on 
without any knowledge or conſent of the reſpondent, and exe- 
© cuted by William Heron's ſervants in an improper and inſi efficient man- 


ner, ſeemingly with an intention of founding him in a pretence 
of improven ent to the farm. Had the reſpondent been conſulted, he 
would certainly have got the watcr banked off in a proper manner, 
and would have taken care that no damage Should have enſued to bis 
neighbours. So far therefore from the reſpondent's protecting William 
Heron in his unwarrantable condutt, be thinks . well founded i in 
a claim againſt him on that account. 


Why this part of the proceedings has-been altogether omitted 


in the petition, your Lordſhips will readily judge. 


The Sheriff afterwards allowed the reſpondents to give in a ſtate 


«> the damages ſuſtained by them ; and this having been done, 
the petitioner, who could not diſpute the amount, although it ex- 
ceeded L. 130 Sterling, preferred a bill of advocation, which was 

paſſed, and came before the Lord Juſtice-Clerk Ordinary. His 


Lordſhip, after adviſing a condeſcendence and anſwers, appointed 


the parties to be heard; and this having been done, his Lordſhip 


pronounced the interlocutor which is now ben under e 
in the following terms: 


8 Having heard parties procurators, finds, That the proprietor 
of Hay's mill has been in poſſeſſion of a lead to his mill for 
time immemorial: Finds, That the proprietor of the lands of 
— — —— © Cruivie, 
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© Cruivie, and his tenants, are not intitled, by any opus manufaftum, 


© to prejudice that lead: Finds, That, by the fide-drains being 


© made too near the mill-lead, the water has been withdrawn from 


it; and therefore repels the reaſons of advocation, and remits | 


c the cauſe to the Sheriff, in common form.” 


To this interlocutor his Lordſhip adhered, after adviſing a full 
repreſentation and anſwers; and he diſcharged all further repre- 
ſentations. 

After the foregoing detail, it will not be neceſlary to uſe many 
words in anſwering the petition ; becauſe, although ingenious and 


elaborate, it 1s quite unauthoriſed by the circumſtances of the 


_ caſe. 
I.,t is admitted, that, by immemorial poſſeſſion, the reſpondents 
have right to the mill-lead, and, conſequently, that in general nei- 


ther the proprietor nor tenant of the contiguous lands could le- 
gally divert the water from it. 


But it is ſaid that the petitioner and his predeceſſors in the lands 
of Cruivie have been in the immemorial uſage of opening drains 
for the cultivation of their property; and therefore, although 
ſome damage might have been occaſioned by the petitioner's oPe- i 


rations, the reſpondents have no title to complain. 


The anſwer to this argument is ſufficiently obvious. For, 1/f, 
8 is not the fact, that thoſe poſſeſſing the lands of Cruivie before 


—— — 23 — 


titioner, ever opened drains ſo as to divert the water from 


= e mill-lead. It is evident, that until the year Ir 1782, w when Mr 


| Anlfruther beme proprietor of Cruivie, the water from the mill- 
lead, even when it overflowed the lands of Cruivie in time of 
ſpate, could not be carried off in any other way than by the mill- 


lad itſelf, to which it returned when the water in the mill-lead 
became lower. 


2dly, It never was and never could be neceſſary for iraiting 
the lands of Cruivie, that the water in the mill-lead ſhould "a 


diverted from it, and carried through the lands of Cruivie by 
means of the ditches made by. the petitioner. No doubt, if 


the petitioner was at liberty to carry the whole water in theſe 


grounds in a direct line from the intake to the lower end of the 
lands of Cruivie, and to empty it inta the tail-lead of the mill, the 


lands of Cruivie, as well as thoſe of Kinnear and St Ford, would be 


greatly improved ; and rhe reſpondent Mr Stewart has at all 
mes declared his readineſs to concur With the neighbouring pro- 
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prietors 


Dec. 9. 1795. 
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prietore in auy plan of that kind, upon his getting an indernifi- 
cation for his mill, which in chat manner would be rendered 
entirely uſeleſs. In the ſame manner, too, by carrying off the 

water through the croſs ditch where the breach happened, that 
part of Cruivie Inch which is to che eaſtward of the croſs ditch, 
would be protected from inundations. But as long as the mill- 
lead remains in its preſent ſituation, it muſt be the intereſt of the 
tenants of Cruivie, as well as that of the proprietors and poſſeſ- 
ſors of the mill, that as much of the water as the mill-lead can 
contain ſhall follow its ordinary .courſe, inſtead of being carried 
away in any other manner. 

The averment therefore in the petition, that the reſpondents 
were attempting to prevent the tenant of Cruivie Inch from ma- 
king the lawful and ordinary uſe of his farm, 1s altogether erro- 

neous. The reſpondents never thought of preventing the peti- 
tioner from carrying on any operations in his own farm, for the 
purpoſe of draining it. But it is no wiſe neceſſary for that pur- 
poſe, unleſs in the way and manner above explained, that he 
n ould introduce the whole water from the mill-lead into the lands 
of Cruivie, which, inſtead of draining, muſt have a quite dif- 
| ferent effe upon them. 
| Your Lordſhips have ſeen, how Mr Anſtruther, who, with equal 
attention to his own intereſt, is more judicious in purſuing =. 
took care to avoid the danger which the petitioner afterwards fell 
Into; and this, by forming the drain on the ſouth, as well as the 
croſs ditches, in ſuch a manner as to prevent any communication 
between them and the mill-lead ; and it is evident, that if the pe- 
titioner either had abſtained from making the ſide-ditch altoę gether, 
or if he had kept it and the croſs ditches at a ſufficient diſtance from 
the mill-Jead, he might have completely drained his grounds of 
the whole water which "was collected in them; but he had no 
right and no interelt to drain the relpondent's milLlead, which he 
in fact did, or would have done, by the operations which are 
here complained of, if proper means had not been taken to pre- 
vent it. 

A great deal is ſaid of the breaches of the mill-lead in former 
times, and of their being repaired by the tenant of the mill, al- 
though in general they were nearly oppoſite to the croſs ditches 
made in the lands of Cruivie, long before the petitioner became 
the tenant of theſe lands. But the drains made by t the former poſ- 
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feſlors of Cruivie were altogether different in their nature and effect 
from thoſe which the petitioner has thought fit to make. They 

were only intended to diſc adde The water” after it had been col- 
lected in Cruivie Inch. The matt ſolid parts of the ground were 
choſen for the purpoſe ; and as often as any breach was diſ- 
covered it was immediately and eaſily repaired, the tenants of 

Crwvie giving their aſſiſtance to keep the water off their own 
a grounds. 


The petitioner's operations, on the other hand, have been ſo 


contrived, as to make a communication unavoidable between the 
mill-lead, and the fide and croſs ditches. And theſe again have 


been ſo enlarged in width and deepneſs, that after a commu- 


nication has taken place, it 18 ſcarcely pothble to preſerve the 


banks of the mill-lead, or to repair them after they are broken 


down. 


But, indeed, it is raly neceſſary on this point to appeal to the 


conſequences which have followed from the petitioner's operations, 


Until Mr Anſtruther enlarged what was called the land-ſtank, 
which had been made by Robert Edie, the water which was col- 


lected in Cruivie Inch could only for a: ſhort while overflow _ 
thoſe grounds, until the water in the mill-lead had ſubſided ; and 


at all theſe times the mill-lead itſelf was full of water; and even 
after Mr Anſtruther had finiſhed the works undertaken by him, ſo 


great care was taken to prevent the communication between the 


current of water in the milllead, and that in the croſs ditches, 


that no damage ever enſued. Accordingly it is not ſaid, that at 


any one period, before the commencement of the petitioner's 


leaſe, the mill-lead was depri ved of water. In theſe circumſtances, 
it would have been fooliſh in the extreme, if the reſpondents, or their 


predeceſſors, had entered into any diſpute with the former occu- 
piers of Cruivie Inch, nor would they have entered the hits with 
the petitioner, if it had been in their power to avoid it. 


In ſome of the pleadings before the Lord Ordinary, it was ſaid, 


that the drains made by the petitioner were injurious to the re- 
ſpondents in two points of view, ½, By taking away the water 


from the mill-lead, where it was needed; and 2dly, By return- 
ing it into the rail- lead of the mill, where it prevented the 


mill from going. From this, the petitioner has endeavoured to 


argue, as if the chief, if not the only ſubject of controverſy, 
D | Was 
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was his right to diſcharge the water collected within Cruivie 
Inch into the tail-lead of the mill. But the reſpondents will not 
follow the petitioner in this argument. What the determination 
of the queſtion would be, if at were to be tried, the reſpondents 
will not pretend to anticipate. There are no termini habiles for 
it, in the action now depending. And the Lord Ordinary's in- 
terlocutors are properly confined to the queſtion which was brought 
before the Sheriff, viz. Whether the petitioner could, for. any 
purpoſe whatever, divert the water from the mill-lead, in which 
W mad Howell time paſt all memory? And the only reaſon for 
mentioning the other. queſtion appears to be, that the petitioner 
found it more eaſy to frame a plaufible argument upon it, than 
upon the point which was the Prager and only ſubject of the 
preſent licigation. 
As to the propoſal which has been made for regulating the 
water in the mill-lead by a fide ſluice, the following anſwers will 
readily occur: ½, There is no action for trying how far the re- 
ſpondents are obliged to erect ſuch a ſide ſluice. 24%, The petition- 
er being only a tenant, has no right to bring ſuch an action, and 
his landlord Mr Anſtruther has ex ly diſavowed all "The ro- 
ceedings. zaly, If Mr Anſtruther had brought ſuch an action, 
the reſpondents would have anſwered, that they were intitled to 
poſſeſs their mill and mill-lead, as the) y had done for time imme- 
morial, without being at the e expence 2; any alteration, in order to 
metiorate the contiguous property. _ atbly, It the reſpondents had 
"the 4027], they had not the power to make ſuch an alteration ; 
the mill-lead flowing for about half a mile through grounds 
which belong to other proprietors. The only place where the 
reſpondent Mr Stewart 1s proprietor on both ſides of the mill- In 
lead, is for a ſmall ſpace immediately above the mill; where, on 
account of the lowneſs of the ground, nothing can be done to 
improve the mill-lead. 8 N Ph 
The reſpondents have only farther to notice an 1 obſervation 
made upon the Bench, when the petition was appointed to be an- 
ſwered. It was ſaid, that a method had been contrived in ſome 
of the canals lately made through the weſtern parts of Scotland, 
to facilitate the courſe of the water, and to increaſe its effect on 
mill- machinery, which might with propriety be uſed in this caſe, 
ſo as to prevent diſputes between the parties. As to this, the re- 
{pondents can only ſay, that, ſo far as it is in their power, with- 
Out 


6 


out bringing additional expence on themſelves, they will readily 
liſten to any plan which can be propoſed, for the purpoſes which 
have been mentioned. But they are altogether ſtrangers to the 
invention here alluded to, and they believe the petitioner and his 
learned counſel are no leſs ſo. However, theſe matters will be 


properly adjuſted before the Sheriff, to whom the cauſe has been 


remitted. At preſent, the only queſtion is, Whether the reſpon- 
dents are intitled to recover the damage occaſioned to them by 


the petitioner's operations? and upon this it is ſurely unneceſſary 


to uſe more words. 
In reſpect whereof, Cc. | 
"KO CRAIGTE 
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N 1. 2. and 3, Repreſent the croſs Diiches | N Py 


made by Robert Edies Father, who came o 5 | CI 


Eruivie in 1729. 7 
N“ 4 and 5 Repreſent the croſs Ditches made by Mr. Anſtruther 
before Heron became Tenant, who prolonged then, as 18 here Repreſented, 


into the Ditch parellel to the Mill lend mode by hint, which Id operation 


occaſioned the Injury complatped of, 
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here Heron dug a Lint bole, which — the- diſcharge of water oy the Land — and 
it in the Mill Lead. 


here the water broke through in conſequence of Hercns having dug a Ditch acroſs _ This 
be repaired when it happened in 1790 or 1791, but not EFFECTUALLY, as s conſiderable 


of water goes off there now. 


here the former Breaches in the Lead alluded to in Robert Edies depoſition, and ſaid to 
* 5 conſiderable DISTANCE To THE WESTWARD (which i is the caſe ) happened. 


here the Breach complained of happened. 


* 


Lands of St Fort ol 


Yellow Myre 7 Ast 


\ * * 
\ \ 
\ N 
\ 
\ * 
A \ 
5 
% 
, \ 
\ \ 
\ 
Y 

\ 

| \ - 
* 
* 
\ 
* — — 1 — — ——_— 
n ———— == "i 
— — 2 — 2 * ; 
— — a. 
— —_— __— 
* = K —— —— — 


L nc Stark 


Jan 8 Jorns n Scu! p. 


